Elements related to a proposed Delegated Act and Implementing Act 
referred to in the Common Provisions Regulation 
concerning Financial Instruments (Title IV)
Fiche no 12
Brussels, 15 February 2012

	Commission Proposal
	Relevant Article 

	Common Provisions Regulation [COM(2011) 615]
	32(1); 33(3), (4), (7); 34 (3); 35(5), 36(4), 40(3)

	ERDF Regulation [COM(2011) 614]
	

	ETC Regulation [COM(2011) 611]
	

	EGTC Regulation [COM(2011) 610]
	

	ESF Regulation [COM(2011) 607]
	


This paper has been drawn up on the basis of the proposals for regulations adopted by the European Commission on 6 October 2011. It does not prejudge the final nature of the act, nor the content of any delegated or implementing act that may be prepared by the Commission. 

Background & Objectives of the Paper
Building on the implementation experiences with financial instruments under shared management in past programming periods and reflecting the importance attached to them in the proposed MFF 2014-2020, the Commission proposes to expand and strengthen the use of financial instruments in the next programming period as a complement to traditional grant-based financing.

To encourage and increase the use of financial instruments in the CSF related policies 2014-2020, the Commission proposals:
· offer greater flexibility to Member States and European regions when it comes to targeting sectors and implementation structures;

· provide a stable implementation framework founded on a clear and more detailed set of rules, building on existing guidance and experiences on the ground;

· capture synergies between financial instruments and other forms of support such as grants; and,
· ensure compatibility with financial instruments set-up and implemented at EU level under direct management rules, while taking into consideration the specific characteristics of shared management.
To this end, the Commission has established a separate Title IV (Articles 32 to 40) on financial instruments in the proposed Common Provisions Regulation ('CPR'), allowing for a clearer presentation of their specificities and regulatory requirements. In accordance with the references included in the CPR, non-essential supplementary elements and uniform conditions for implementation should be laid down in non-legislative acts to be adopted by the Commission (Delegated and Implementing Acts). 
This fiche is intended to outline the basis on which the essential elements of the legislative act should be supplemented by way of a delegated act and implemented by an implementing act. The delegated act would set out the detailed rules which are based on the objectives laid down in the CPR. Many of these elements are reflected in the principles agreed by the Coordination Committee of the Funds (COCOF) and established in the most recent COCOF Guidance Note on Financial Engineering Instruments (COCOF 10-0014-04) (hereinafter referred to as the 'COCOF Guidance Note') and take into consideration a set of recommendations made by the European Court of Auditors
. Where new elements concerning financial instruments are introduced in the CPR, the necessary supplementary provisions, often technical in nature, would be contained in the delegated act are described. 
Main Elements of the Delegated Act
1. Ex-ante assessment of financial instruments (Article 32(1) CPR)
Rationale & new elements in the common provisions regulation: Financial instruments are a special category of spending and their success hinges on a correct assessment of market gaps and needs and suitable, well thought-out design. Article 32(1) CPR provides that financial instruments should be based on an ex ante assessment to identify market failures or sub-optimal investment situations, and investment needs. An analysis of this aspect will help to avoid overlaps and inconsistencies between instruments implemented at different levels. Reflecting also recommendations from the European Court of Auditors, and on the basis of Article 32(1) CPR, detailed rules on the ex ante assessment are necessary. The assessment would be conducted prior to the establishment of the financial instrument as part of programme implementation. The assessment would aim at identifying market failures or sub-optimal investment situations, and investment needs, would also assess possible private sector participation and an appropriate investment strategy (including appropriate delivery structures, financial products and target final recipients) to be pursued by the financial instrument in question.
These elements would consist of:
· criteria and main issues to be covered by the ex-ante assessment; 

· submission of ex-ante assessment to the Monitoring Committee prior to the selection of the operation;

· publication of summary findings and conclusions on a website or portal established under Art 105(1)(a) of the CPR and Article 73(i) of the proposed Regulation for the EAFRD.
2. Combination of support [Article 32(1) CPR]
Rationale & new elements in the common provisions regulation: The CPR will enable a better combination of financial instruments with other forms of support in duly justified cases. Article 32(1) CPR provides that financial instruments may be combined with grants, interest rate subsidies and guarantee fee subsidies. Compared to 2007-2013 Regulations, additional detailed elements will be needed to prevent inappropriate practices or abuses. Consequently, and in line with Article 32(1), detailed rules on a combination of support should be provided. 
These elements would consist of:
· Final recipients may be supported by several operations providing any other form of support and in such cases,

· different forms of support should constitute separate operations, requiring separate records and audit trails;

· grant operations should not reimburse support received through financial instruments and financial instruments should not be used to pre-finance grants;

· revenue-generating operations under Article 54 CPR could be supported through a combination of grants and financial instruments. In such cases, the grant amount as well as the possible grant equivalent of support from financial instruments should be taken into account when assessing the grant-related limits of programme support.
· Where support through financial instruments is combined with any other form of support in a single financing package, notably grants for financial incentives or for the technical preparation of the investment to the benefit of the final recipient, they should be considered part of the operation supporting the financial instrument; in such cases, separate accounts and records should be maintained for each stream of financing provided for the benefit of final recipients.

· For all forms of combining financial instruments with other forms of support as outlined above, State aid rules regarding the cumulation of aid and the rules concerning national co-financing contributions should be respected.
3. Eligibility of expenditure and types of activities which shall not be supported through financial instruments [Article 32(1) CPR]
Rationale & new elements in the common provisions regulation: According to the proposed CPR, Member States and managing authorities may apply financial instruments to all thematic objectives covered by programmes, based on projects' potential economic viability which is a pre-requisite for financial instrument support to function effectively. However, in line with the latest COCOF Guidance Note, several activities are proposed to be excluded from the scope of support from financial instruments in order to safeguard the Union's objectives. In this regard, Article 32(1) lays down that additional specific rules on eligibility and rules specifying the type of activities not entitled to support should be laid down in a delegated act. These supplement general rules on eligibility laid down in CPR.
The elements included in the delegated act would cover:
· the types of investments to be supported by financial instruments;
· the rules for the treatment of VAT;
· eligibility in respect of enterprises:
· support only at their establishment, in the early stages, including seed capital, or on expansion, as foreseen in a business plan for the establishment or expansion of the enterprise's business activities; in such circumstances the support could include a certain amount of working capital, as may be justified to provide the necessary liquidity and cash to implement the business plan smoothly and successfully;
· not support firms in difficulty;

· not support mergers, management buy outs, management buy ins or family transfers, unless support is provided exclusively for the implementation of a business plan for the expansion of the enterprise's business activities, with the exclusion of the financing of the acquisition of the enterprise from its previous owners;
· eligibility of natural persons establishing a business compatible with the objectives of the CPR and receiving support from a financial instrument established under the CPR;
· rules on coverage of sustainable urban development falling under Article (7) (1) of the proposed ERDF Regulation in regard to:
· re-financing of acquisitions or participations in projects already completed;
· the eligibility of purchase of land.
3. Rules regarding financial instruments and specific products set-up under shared management [Art 33(1)(b)] (Article 33 of CPR)
Rationale & new elements in the common provisions regulation: During the current programming period, Member States sought clarification from the Commission concerning the nature of activities which may be supported by financial instruments as well as minimum targets concerning the leverage effects of financial instruments and the specific products offered by them. Article 33(1)(b) CPR provides that financial instruments under shared management may be set up. Building on previous guidance provided by the Commission, and in line with Article 33(1)(b), detailed requirements are necessary in order to provide a clear and stable implementation framework.
These elements would consist of:
· limiting support to final recipients and activities for which the potential economic viability was established, taking into account also a possible combination of financial instruments and grant support;
· existence of a business plans setting out as support targets at the level of final recipients an amount at least twice the amount of the CSF contribution to the financial instrument over the eligibility period;
· provision of support to final recipients and activities in a proportionate manner. In this regard, preferential treatment of private investors would be limited to the minimum necessary to generate expected market returns for private investors;
· for guarantee products, an appropriate multiplier ratio would be established by way of prudent ex-ante assessment [in addition to the financial instrument-specific ex-ante assessment under Article 36 (1) (b) of the CPR] between the amounts established to cover expected and unexpected losses to be covered by guarantees and the corresponding new loans or other risk-bearing instruments issued and disbursed which are covered by these guarantees.
4. Terms and conditions for contributions to financial instruments [Article 33(4) CPR]
Rationale & new elements in the common provisions regulation: The delivery structures and re-imbursement mechanisms for financial instruments differ significantly from those established for the provision of grant support. Consequently, Article 33(4) CPR provides that rules are necessary concerning funding agreements. This would be established by way of terms and conditions concerning the management and use of CSF Funds.

These elements would consist of:
· For financial instruments implemented under Articles 33 (4) (a) and (b) of the CPR (excluding instruments directly implemented by managing authorities), subject to the implementation structure of the financial instrument, the terms and conditions for contributions from operational programmes to financial instruments should be set out in funding agreements at two levels, where applicable:

· Level I, where applicable ‑ between the Member State or the managing authority and the body that implements the fund of funds, and

· Level II ‑ between the Member State or the managing authority, or the body that implements the fund of funds where applicable, and the body that implements the financial instrument.

For these instruments, the funding agreements should include minimum requirements in accordance with the most recent COCOF Guidance Note.
· For financial instruments implemented under Article 33 (4) (c) of the CPR (i.e. instruments implemented directly by managing authorities), the terms and conditions for contributions from operational programmes to financial instruments should be set out in a strategy document to be examined by the Monitoring Committee. 

It is envisaged that the strategy document would include elements such as the investment strategy or policy of the financial instrument, general terms and conditions of envisaged financial debt products, target recipients and actions, a business plan or equivalent documents for the financial instrument to be implemented, including the support targets, provisions regarding the use and re-use of contributions, and audit requirements.
5. Rules concerning bodies that implement financial instruments pursuant to Article 33 (1) (b) [Article 33(4) CPR]
Rationale & new elements in the common provisions regulation: Article 33(4) CPR takes into account that specific rules on the role of entities to which implementation tasks are entrusted are necessary. This builds on previous COCOF guidance and best practice in implementing financial instruments at both EU or national/regional level, regarding the basic parameters to be used by managing authorities when selecting bodies to implement financial instruments. The detailed rules would also reflect the differences between newly introduced implementation options set out in the CPR.
These elements would consist of:
· The selection of bodies implementing financial instruments, including bodies implementing funds of funds should be undertaken in accordance with EU and national public procurement rules.
· A set of minimum selection criteria (e.g. track record, operational capacity) and award criteria (e.g. proposed level of management costs and fees, pricing for final recipients) to be used by managing authorities when selecting bodies that implement financial instruments.

· Where financial instruments are organised through a fund of funds, the body that implements the fund of funds is the beneficiary.
· Specific provisions concerning arrangements with the involvement of the EIB
.
· For financial instruments implemented directly by the managing authority the managing authority is the beneficiary and the entity receiving the loan or guarantee is the final recipient.

6. Specific responsibilities of the bodies that implement financial instruments pursuant to Articles 33 (1) (b) [Article 33(4) CPR]
Rationale & new elements in the common provisions regulation: Article 33(4) CPR provides that specific rules are necessary on the responsibility of entities to which implementation tasks are entrusted, when they receive EU budget resources for investment in final recipients. It is necessary to ensure therefore that these selected bodies (including bodies implementing funds of funds) manage such EU/CSF resources with the appropriate degree of integrity and professionalism, and that basic principles (such as sound financial management) as well as EU and national rules are adhered to during the full implementation cycle of the instruments. The proposed provisions would primarily reflect the principles laid down in the most recent COCOF guidance as well as good practice from EU central level instruments.
These elements would consist of:
· management of financial instruments with an appropriate degree of independence and professionalism; 
· ensuring that managers of financial instruments act in good faith in the exclusive interest of the parties providing contributions to the financial instrument; protect the EU from financial and reputational risk;
· fulfilling the information and publicity requirements laid down in Article 105 of the CPR and in Article 73(i) of the proposed Rural Development Regulation for the EAFRD; 
· ensuring compliance with the relevant Union and national rules, including inter alia regulations covering the CSF Funds, state aid, public procurement, and standards to prevent money laundering, tax fraud and finance of terrorism.

7. Management costs and fees [Article 33(4) CPR]
Rationale & new elements in the common provisions regulation: Article 33(4) CPR provides that detailed rules on management costs and fees are required. Bodies that implement financial instruments may charge to the CSF Funds their costs for managing contributions received from operational programmes to support final recipients. While the COCOF Guidance Note provided further explanations on the relevant principles and ceilings applicable to CSF contributions, both Member States and the European Court of Auditors stressed the need for more effective rules that help both (i) to increase the efficiency and effectiveness of investments undertaken by the instruments and (ii) to avoid undesirable practice (e.g. double-charging of costs to both the final recipients and the CSF Funds). To this end, the Commission could propose a simplified and performance-driven methodology for the calculation of management costs and fees.
These elements would consist of:
· For financial instruments implemented directly by managing authorities under Article 33(4)(c) of the CPR, management costs and fees could not be declared as eligible expenditure for reimbursement from the CSF Funds.
· To inform the Monitoring Committee in advance of the proposed methodology for the calculation and reimbursement of the management costs and fees and receive regular reports every six months on the management costs and fees effectively paid.
· Detailed rules could be proposed for the calculation of management costs and fees pursuant to Article 36(1)(d) of the CPR, namely:
· eligibility from any date after the signature of the relevant funding agreement. Therefore, management costs and fees incurred for preparatory work in relation to financial instruments would be recoverable only after signature of the relevant funding agreement;
· the establishment of ceilings and breakdown of management costs and fees into two components:
i. a base remuneration for the management of contributions from the operational programmes paid by the managing authority to body implementing the financial instrument, or fund of funds as applicable, eligible from the moment of effective payment to the financial instrument or funds of funds until closure. A ceiling for base remuneration would apply to all financial instruments; and
ii. a performance-based remuneration for the management of payments to final recipients which constitute eligible expenditure in the meaning of Article 36 of the CPR, eligible from the moment of investment/payment to the final recipient, or commitment in the case of guarantees, until closure. For funds of funds, the performance-based remuneration should relate to the management of payments made into underlying financial instruments, eligible from the moment of effective payment to the financial instrument until closure. Ceilings for performance-based remuneration would be specified for funds of funds and for the different types of financial products provided from financial instruments to final recipients.
· Beyond management costs and fees pursuant to Article 33 of the CPR, managing authorities could provide additional incentives to bodies implementing financial instruments for achieving high quality results linked to operational programme objectives. Such incentives could be offered, in a proportionate manner, by applying Article 38(2)(a) of the CPR.
· If arrangement fees or other administrative costs of the financial instrument related to specific support provided by the financial instrument overlap with the management costs and fees declared as eligible expenditures for reimbursement by the CSF funds, the corresponding amounts should not be part of the eligible expenditures at closure. 
8. Transfer and management of assets managed by bodies to which implementation tasks were entrusted [Article 33(7) CPR]
Rationale & new elements in the common provisions regulation: The CPR aims at increased flexibility in mobilising support to financial instruments from a variety of sources. Article 33(7) provides that specific requirements are necessary regarding the transfer and management of assets managed by entities to which implementation tasks are entrusted. This will enable contributions to financial instruments from several priority axes or operational programmes and allow a wider range of options for national contributions. 
During the 2007-2013 programming period, managing authorities faced difficulties in generating national contributions necessary to obtain the full reimbursement of OP contributions paid to financial instrument. Therefore, for the 2014-2020 programming period, the CPR proposes to offer the possibility to introduce national contributions paid and expected to be paid to a financial instrument during the eligibility period. In addition, and following the COCOF Guidance Note, it is necessary to clarify under which circumstances non-CSF Funds contributions to financial instruments could be taken into consideration as national co-financing resources.
These elements would consist of:
· Allowing support from more than one operational programme supported by the CSF Funds or from more than one priority axis. In such cases, for reporting and audit purposes, separate accounts or adequate accounting codes should be kept for the contribution from each operational programme and from each priority axis. A single managing authority and a single audit authority would be designated to ensure compliance of the operation with applicable rules. 
· Allowing national public and private co-financing contributions at the level of the financial instrument or - under operational programmes for the ERDF, ESF and CF - at the level of final recipients. The total amount of support or in-kind contributions, provided at the level of the final recipient in addition to CSF contributions, would be counted as national co-financing, in accordance with the co-financing modalities of the OP. 
· National public or private contributions at the level of the financial instrument would be paid into an escrow account or to another appropriate type of account for subsequent support to final recipients within the eligibility period.
9. Conversion of assets between euro and national currencies under the ERDF, ESF and CF [Article 33(7) CPR]
Rationale & new elements in the common provisions regulation: Article 33(7) provides that specific requirements are necessary on the conversion of assets between euro and national currencies. In line with the wording of the most recent COCOF guidance, these elements would take into consideration the specificities of financial instrument and the relevant payment procedures.
10. Management and control of financial instruments [Article 34(3) CPR]
Rationale & new elements in the common provisions regulation: The implementation of financial instruments involves new procedures and actors in delivering CSF Funds support on the ground. Article 34(3) CPR provides that specific arrangements on management and control provisions should be laid down. These rules should take into consideration both the COCOF Guidance Note (in particular sections 6 and 7) as well as the recently presented audit methodology for financial engineering instruments in the current programming period
.
These elements would consist of:
· Eligible expenditure would be evidenced by adequate supporting documents, to be kept at the appropriate level of the operation until three years after closure (a non-exhaustive list of appropriate supporting documents will be proposed); supporting documents should be available to allow verification of the legality and regularity of the expenditure declared to the Commission.
· Management verifications would be carried out throughout the programming period.
· An adequate audit trail would be established for reporting and audit purposes; for Funds other than EAFRD, audits could be conducted at the level of the final recipients only when the supporting documents are not available at the level of the financial instrument or at the level of the managing authority or in case of insufficient monitoring and verifications, or of legitimate doubt that the documents do not reflect the reality of the support provided through financial instruments; financial instruments should be audited throughout the programming period until closure; the audit rights of the ECA and OLAF would not be constrained.
· For financial instruments implemented by the EIB and receiving support under the ERDF, ESF and CF, the managing authority should mandate a firm operating under a common framework contract as established by the Commission to carry out on-the-spot verifications or audits on the operation or the management and control systems relating to those instruments. The audit authority could draw up its audit opinion on the basis of the information provided by this firm.

· Funding agreements should contain provisions concerning the responsibilities and liabilities of the managing authority, bodies implementing the financial instrument and final recipients in the case of irregularities and financial corrections. 

Finally, the above management and control provisions will need to reflect the specificities of all the Funds covered by the CPR.
11. Payments and withdrawal of payments [Article 35(5) CPR]
Rationale & new elements in the common provisions regulation: Article 35 CPR lays down provisions where requests for payment include expenditure for financial instruments. In the context of financial instruments, support from programmes to beneficiaries is provided ex-ante. Procedural guidance is required to facilitate the concept of front-loading and the newly introduced requirement for phased contributions to financial instruments. Consequently, Article 35(5) provides that the necessary elements on payments and withdrawal of payments to financial instruments and possible consequences in respect of requests of payments should be adopted.
These elements would consist of:
· Provision of additional information in an attachment to each statement of expenditure; a template will be proposed by the Commission (Annex to Delegated Act).
· Member States and managing authorities could only withdraw contributions from operational programmes to financial instruments if such contributions were not already reimbursed by the Commission on the basis of a payment request or if the declaration of expenditure is subsequently modified to withdraw or replace the expenditure in question. 
· Conditions for a possible withdrawal of contributions from programmes to financial instruments (in part or in full) should be included in funding agreements.
12. Capitalisation of interest rate subsidies and guarantee fee subsidies [Article 36(4) CPR]
Rationale & new elements in the common provisions regulation: The CPR introduces new categories of eligible expenditure that allow for a more effective functioning of financial instruments and specific products beyond the end of the eligibility period. Article 36(1)(c) provides for the eligibility of  capitalised interest rate subsidies or guarantee fee subsidies and Article 36(2) provides for the eligibility of a certain amount of capitalised management costs and fees for equity-based instruments and micro-credit. In order to lay down more detailed elements on this, Article 36(2) provides that rules on the establishment of a system of capitalisation of annual instalments for interest rate subsidies and guarantee fee subsidies should be adopted.

These elements would consist of:
· calculation at closure as the total of discounted payment obligations for the purposes and periods laid down in the CPR, based on the outstanding portfolio under management (and ceilings for management costs and fees where applicable);
· transfer of the total amount to an escrow account from which they can be drawn down only as required; and
· any residual resources left in the escrow account after the maximum period referred to under Articles 36(1)(c) or 36(2) of the CPR, or as a result of unexpected winding-up of the instrument during this maximum period, should be used in accordance with the legacy provisions of Article 39 of the CPR. 
Main elements of the Implementing Act
Title IV of the CPR also contains provisions which refer to the introduction of standard terms and conditions for financial instruments (Article 33(3)(a)) and uniform conditions concerning the monitoring and provision of monitoring information (Article 40(3)).

To facilitate the timely launch and sound functioning of financial instruments at national, regional or cross-border level, the Commission will propose standard terms and conditions which could be used by Member States and managing authorities for the set-up, implementation and governance of financial instruments. While applicable EU rules, in particular as regards the use of CSF Funds and public procurement, will serve as a foundation for these standard terms and conditions, they are also intended to reflect existing State aid rules so as to catalyse the roll-out of these instruments.
With regard to reporting provisions under Article 40 of the CPR, a template is proposed for the provision of monitoring information to the Commission. This template will take into account a streamlined set of parameters currently contained in Annex II of the COCOF Guidance Note. Moreover, a specific template for European Social Fund Policy Based Guarantees will be proposed. 
� European Court of Auditors, Opinion 7/2011.


� As defined under Article 2(21) of the proposed CSF Regulation.


� DG Regional Policy, Common Audit Framework � Financial engineering instruments in the context of Structural Funds, 31 July 2011.
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